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ALABAMA
I.
Statutory Standard
Pursuant to Alabama statutory law, “misrepresentations, omissions, and incorrect statements” only preclude recovery under an insurance policy where they are:
(1)
Fraudulent;
(2)
Material either to the acceptance of the risk or to the hazard assumed by the insurer; or
(3)
The insurer in good faith would either not have issued the policy or contract, or would not have issued a policy or contract at the premium rate as applied for, or would not have issued a policy or contract in as large an amount or would not have provided coverage with respect to the hazard resulting in the loss if the true facts had been made known to the insurer as required either by the application for the policy or contract or otherwise.
No plea of misrepresentation or fraud in connection with the issuance of a life insurance policy or annuity contract shall be filed unless accompanied by a payment into court of all premiums paid on the policy or contract.
Ala. Code § 27-14-7.
II.
Common Law Authority
Under section 27-14-7, it is not necessary that the insured have made the misrepresentation with an intent to deceive; even if innocently made, an incorrect statement that is material to the risk assumed by the insurer or that would have caused the insurer in good faith not to issue the policy in the manner that it did provides a basis for the insurer to avoid the policy.  Alfa Life Ins. Corp. v. Lewis, 910 So. 2d 757, 762 (Ala. 2005).
To invoke Section 27-14-7, an insurer need only establish that a misrepresentation in the application was a material contributing influence that induced the insurer to issue the policy.  Id.
The materiality of a misrepresentation on a policy application is generally a jury question.  However, some misrepresentations, whether made intentionally or innocently, increase the risk of loss as a matter of law and are therefore material to the issuance of the policy.  Id.
An insurance company cannot defend a suit on its policy on the grounds that there are misrepresentations in the policy application if the misrepresentations are the fault of its own agent without participation by the insured or the beneficiary, even where the application is a part of the policy.  Nat’l Life & Accident Ins. Co. v. Allen, 234 So.2d 567, 570 (Ala. 1970).
However, absent misrepresentations, fraud, or other deceit by the agent, a person able to read is bound by an insurance application signed by him or her, whether or not he or she reads it.  A person cannot avoid rescission because he or she signed an application that contained false answers written by the insurance agent.  Nationwide Mut. Fire Ins. Co. v. Pabon, 903 So.2d 759, 767 (Ala. 2004).
ARKANSAS
I.
Statutory Standard 
(a)
A statement in an application or in negotiations for a life or accident and health insurance policy or annuity contract by or in behalf of the insured or annuitant are representations and not warranties. Misrepresentations, omissions, concealment of facts, and incorrect statements shall not prevent a recovery under the policy or contract unless:
(1)
Fraudulent; or
(2)
Material either to the acceptance of the risk or to the hazard assumed by the insurer.
(b)
In any action to rescind any policy or contract or to recover thereon, if any misrepresentation with respect to a medical impairment is proved by the insurer and the insured or any other person having or claiming a right under the contract shall prevent full disclosure and proof of the nature of the medical impairment, then the misrepresentation shall be presumed to have been material.
(c)
In any action to rescind any policy or contract or to recover thereon, a misrepresentation is material if there is a causal relationship between the misrepresentation and the hazard resulting in a loss under the policy or contract.
Ark. Code Ann. § 23-79-107.
II.
Common Law Authority 
The law is unclear whether the statute requires there to be a causal connection between the casualty and the misrepresentation.  In Southern Farm Bureau Life Insurance Co. v. Cowger, 748 S.W.2d 332 (Ark. 1988), the Arkansas Supreme Court overturned previous precedent and held that no connection was necessary.  However, in 1989, the Arkansas General Assembly added subsection (c) to the statute, which arguably reinstated the requirement.  See Kathryn A. Sampson, Insurance, Misrepresentation, Causation, and Statutory Rescission, 2010 Ark. L. Notes 89, 90-91 (2010).  Since the change, courts have varied in whether they include a causal connection as an element of materiality:
Misrepresentations, omissions, concealment of facts, and incorrect statements shall not prevent recovery under the policy unless either: (1) fraudulent; (2) material to the acceptance of the risk or to the hazard assumed by the insurer; or (3) the insurer in good faith would not have issued the policy, or at least not in as large an amount or at the same premium rate, if the true facts had been known to it.  Farm Bureau Mut. Ins. Co. of Ark., Inc. v. Foote, 14 S.W.3d 512, 523 (Ark. 2000).
The burden is on the insurance company to sustain its contention that the facts not disclosed were material to the risk assumed by it or that, in good faith, it would not have issued the policy had it known the true facts.  Burnett v. Phila. Life Ins. Co., 101 S.W.3d 843, 848 (Ark. Ct. App. 2003).
The subsection (a)(2) defense requires the insurer to show a causal relationship between the misrepresentation and the hazard resulting in the loss.  McQuay v. Ark. Blue Cross & Blue Shield, 98 S.W.3d 454, 460 (Ark. Ct. App. 2003).
Another important holding on this statute is that an insurer will not be allowed to use misstatements in the application to avoid liability where the misstatements are the result of fraud, negligence, or mistake by the insurer's agent.  Neill v. Nationwide Mut. Fire Ins. Co., 139 S.W.3d 484, 488 (Ark. 2003).
CALIFORNIA
I. Statutory Standard
California statutes govern an insurer’s ability to rescind policies:  Cal. Ins. Code §§ 359, 331, and 334.  When an insurance party makes a false and material representation, whether affirmative or promissory, the injured party is entitled to rescind the contract from when the representation becomes false.  § 359.  It makes no difference whether a party intentionally or accidentally conceals; if it is material, then the injured party may rescind.  § 331.  Materiality is determined not by the actual event.  Instead it is solely measured by how probable and reasonably the misrepresentation would influence the injured party, in forming an estimate of the proposed insurance contract’s disadvantages, or in making further inquiries.  § 334.  
II. Common Law Authority
If a party makes material misrepresentations when applying for insurance, the policy is void ab initio as if it never existed and thus cannot be breached.  LA Sound USA, Inc. v. St. Paul Fire & Marine Ins. Co., 156 Cal.App.4th 1259, 1266, 67 Cal.Rptr.3d 917 (2007) (citing Imperial Cas. & Indem. Co. v. Sogomonian, 198 Cal.App.3d 169, 184, 243 Cal.Rptr. 369 (1988)).  Because negotiators to an insurance contract are obligated to communicate in good faith, all known facts that are actually or believed to be material must be disclosed.  Concealment is the neglected communicating of topics that a party knows and ought to make; if a party fails to disclose or makes a materially false statement, then the injured party to the insurance may rescind.  Rescission renders the policy totally unenforceable from the outset, so that there was never any coverage and no payable benefits.  LA Sound, 156 Cal.App.4th at 1266-67.  In LA Sound, substantial evidence showed that the business had concealed and misrepresented its involvement with a joint venture, and whether it had a labor interchange with other businesses.  The false answers entitled the insurer to rescind the policy altogether.  Id.  Insurers issuing policies in California need not show intent to deceive in order to rescind, because they have a right to consider all that the applicant knows about the assumed risk.  Thus even simple and unintentional misstatements, or an accidental concealing of material facts provide adequate grounds for rescission.  
III. Special Standards:  Life, Health, and Disability Insurance
California statutes provide special rules applying to life and disability insurance.  They state that every policy of life, disability or life and disability insurance, must contain and be deemed to constitute the entire contract between the parties.  Nothing will be incorporated into the policy by referring to any application or other writings unless indorsed upon or attached.  In the absence of fraud, all statements by the insured are to be considered representations and not warranties.  Cal. Ins. Code §§ 10113 and 10381.5 (insured not bound by application statement not attached to or endorsed on the policy when issued).  See Ticconi v. Blue Shield of Calif. Life & Health Ins. Co., 160 Cal.App.4th 528, 545, 72 Cal.Rptr.3d 888 (2008); Wilson v. W. Nat’l Life Ins. Co., 235 Cal.App.3d 981, 990, 1 Cal.Rptr.2d 157 (1991).  There is authority that finds § 10113 to only encompass incorporation by reference situations, and § 10381.5 to deal exclusively with establishing application content, as the statute presumes that the insured will not possess the application itself.  Neither statute, however, immunizes fraudulent misrepresentations made in a policy application.  Nieto v. Blue Shield of Calif. Life & Health Ins. Co., 181 Cal.App.4th 60, 81-82, 103 Cal.Rptr.3d 906 (2010) (§ 10113 expressly applies in the absence of fraud, and does not preclude an insurer from rescinding based on an insured’s fraudulent misrepresentations, even if the application was not attached to the policy when issued).  
California statutes also provide special rules applying to health insurance and service plan contracts.  A health insurer or health care service plan may not rescind or limit an insurance policy, unless it can demonstrate that the insured has acted fraudulently, or intentionally misrepresented a material fact prohibited by the policy terms.  Cal. Ins. Code § 10384.17(a); Cal. Health & Safety Code § 1389.21(a) (added 2010).  An insurer or health care service plan must mail a certified notice to the insured or enrollee at least 30 days before attempting to rescind the policy, stating the reason and the right to appeal the matter to the Insurance Commissioner.  Cal. Ins. Code § 10381.17(b); Cal. Health & Safety Code  § 1389.21(b) (added 2010).   
A health insurer may not rescind a health insurance policy for any reason after it has been in effect for 24 months.  Cal Ins. Code § 10384.17(c) & Cal. Health & Safety Code § 1389.21(c) (amended 2010).  And insurers that issue individual or group disability policies covering hospital, medical, or surgical expenses are prohibited from rescinding a policy based on “postclaims underwriting,” generally defined as waiting until after a claim is made to determine whether the insured is medically eligible for benefits.  “Postclaims underwriting” occurs when an insurer rescinds, cancels, or limits a policy when it fails to complete medical underwriting and resolve all reasonable questions on an application before issuance.  Cal. Ins. Code § 10384.  This same rule has been extended to health care service plans.  Cal. Health & Safety Code § 1389.3.  
FLORIDA
I.
Statutory Standard 
Pursuant to Florida statutory law, a “misrepresentation, omission, concealment of fact, or incorrect statement” may prevent recovery under an insurance policy only if any of the following apply: 
(a)
The misrepresentation, omission, concealment, or statement is fraudulent or is material either to the acceptance of the risk or to the hazard assumed by the insurer.
(b)
If the true facts had been known to the insurer pursuant to a policy requirement or other requirement, the insurer in good faith would not have issued the policy or contract, would not have issued it at the same premium rate, would not have issued a policy or contract in as large an amount, or would not have provided coverage with respect to the hazard resulting in the loss.
A breach or violation by the insured of any warranty, condition, or provision of any wet marine or transportation insurance policy, contract of insurance, endorsement, or application therefor does not void the policy or contract, or constitute a defense to a loss thereon, unless such breach or violation increased the hazard by any means within the control of the insured.
Fla. Stat. § 627.409.
II.
Common Law Authority
The plain meaning of the statute indicates that, where either an insurer would have altered the policy's terms had it known the true facts or the misstatement materially affects risk, an unintentional misstatement in an application will prevent recovery under an insurance policy.  Cont’l Assurance Co. v. Carroll, 485 So.2d 406, 409 (Fla. 1985). However, an insured's truthful answers on an insurance application according to the best of the insured's "knowledge and belief" do not constitute misstatements within the meaning of Section 627.409 and therefore cannot provide the grounds for the insurer's rescission of the insurance policy.  Thus, if an insurance company asks for information to the “knowledge and belief” of the applicant, it is foreclosed from resorting the strict statutory language in Section 627.409.  Green v. Life & Health of Am., 704 So.2d 1386, 1392 (Fla. 1998).  
An insurer may not deny coverage under this statute if the alleged misrepresentation was in response to an ambiguous question.  Any such ambiguity must be construed against the insurer and in favor of coverage.  Mercury Ins. Co. v. Markham, 36 So.3d 730, 733 (Fla. Dist. Ct. App. 2010).  An insurer is generally charged with knowledge which has been communicated to the agent by the insured.  S. Rack & Ladder, Inc. v. Sexton, 474 So.2d 847, 849 (Fla. Dist. Ct. App. 1985).
GEORGIA
I.
Statutory Standard 
Pursuant to Georgia statutory law, “[m]isrepresentations, omissions, concealment of facts, and incorrect statements” cannot prevent a recovery under an insurance policy unless they are: 
(1)
Fraudulent;
(2)
Material either to the acceptance of the risk or to the hazard assumed by the insurer; or
(3)
The insurer in good faith would either not have issued the policy or contract or would not have issued a policy or contract in as large an amount or at the premium rate as applied for or would not have provided coverage with respect to the hazard resulting in the loss if the true facts had been known to the insurer as required either by the application for the policy or contract or otherwise.
Ga. Code Ann. § 33-24-7.
II.
Common Law Authority
To avoid coverage under this statute, the insurer need only show that the representation was false and that it was material.  A material misrepresentation is one that would influence a prudent insurer in determining whether or not to accept the risk, or in fixing the amount of the premium in the event of such acceptance.  Where the evidence shows that the insurer would not have issued the policy if it had been aware of the true facts, the evidence demands a finding that the omissions or misrepresentations were material to the acceptance of the risk.  Pope v. Mercury Indem. Co., 677 S.E.2d 693, 696-97 (Ga. Ct. App. 2009).  Section 33-24-7 does not require that an insurer prove the insured's knowledge of either the materiality or the falsity of the misstatement or omission at issue.  Id. at 698.  Section 33-24-7(b) does not require that the information concealed be connected to the ultimate cause of the loss.  Id.
If the soliciting and forwarding of applications for policies of insurance were within the scope of the duties of an agent of an insurance company and such agent undertook to prepare for another an application for insurance and willfully inserted therein a false answer to a material question, he will be regarded as the agent of the company and not of the applicant, and the agent's knowledge of the falsity of the answer will be imputed to the company.  Jarriel v. Preferred Risk Mut. Ins. Co., 270 S.E.2d 238, 241 (Ga. Ct. App. 1980).  However, the agent must have actual knowledge in order for such knowledge to be imputed to the insure.  Graphic Arts Mut. Ins. Co. v. Pritchett, 469 S.E.2d 199, 201 (Ga. Ct. App. 1995).
It is implicit that an insurer is entitled to rely on statements of an applicant as true, without conducting an independent investigation.  Id. at 202.

INDIANA
I.
Statutory Standard
In Indiana, an insurance company’s ability to void coverage liability is controlled by statute.  Ind. Code § 27-8-5(c).  The relevant statute provides that:
The falsity of any statement in the application for any policy covered by this chapter may not bar the right to recovery thereunder unless such false statement materially affected either the acceptance of the risk or the hazard assumed by the insurer.
Ind. Code § 27-8-5-5.
II.
Common Law Authority
The Court of Appeals of Indiana, in Ruhlig v. American County Mutual Insurance Co., described the requirements for rescission of an insurance contract under the Indiana statute as follows:
False representations on an insurance application made by an insured concerning a material fact, which mislead, will void an insurance contract, just as in any other contractual relationship, regardless of whether the misrepresentation was innocently made or made with fraudulent intent. A representation is material if the fact omitted or misstated, if truly stated, might reasonably have influenced the insurer in deciding whether to reject or accept the risk or charge a higher premium. Whether a misrepresentation is material is normally a question of fact, unless the evidence is such that there can be no reasonable difference of opinion. 
696 N.E.2d 877, 880 (Ind. Ct. App. 1998) (internal citations omitted). 
Under Indiana law, the material misrepresentation must actually mislead the insurance company and knowledge of its falsity will waive the benefit of avoidance of the contract.  Id.  Additionally, the knowledge of an agent acting within the scope of his authority is generally imputed to his principal.  Madison Cnty. Bank & Trust Co. v. Kreegar, 415 N.E.2d 279, 281 (Ind. 1987).  “Where an insurance company or its agent has knowledge which would be sufficient to lead a prudent man to inquire about the matter, when the truth could have been ascertained conveniently, such knowledge constitutes notice of whatever the inquiry would have discovered and will be regarded as knowledge of the facts.”  State Farm Mut. Auto. Ins. Co. v. Price, 396 N.E.2d 134, 137 (Ind. Ct. App. 1979).  However, if the agent has no reason to doubt the validity of the statement, or the insured has made a material misrepresentation and signed a verification attesting to its truthfulness, the agent and the insurer may rely on it without undertaking an investigation or further inquiry.  Wachel v. First Colony Life Ins. Co., No. 2:05-CV-292, 2008 WL 73647, at *19-20 (N.D. Ind. Jan. 4, 2008).
KANSAS
I.
Statutory Standard 
Pursuant to Kansas statutory law, “[t]he insured shall not be bound by any statement made in an application for a policy unless a copy of such application is attached to or endorsed on the policy when issued as a part thereof.”
Furthermore, “[t]he falsity of any material statement in the application for any policy covered by this act may not bar the right to recovery thereunder unless the false statement has actually contributed to the contingency or event on which the policy is to become due and payable: Provided, however, That any recovery resulting from the operation of this section shall not bar the right to render the policy void in accordance with its provisions.”
Kan. Stat. Ann. § 40-2205 (emphasis original).
II.
Common Law Authority
An insurer has the right to rescind a policy ab initio for fraudulent misrepresentation in the application process.  To establish fraud in this context, the insurer must prove: 
(1)
there was an untrue statement of fact made by the insured or an omission of material fact;  (2) the insured knew the statement was untrue;  (3)
the insured made the statement with the intent to deceive or recklessly with disregard for the truth; (4) the insurer justifiably relied on the statement; and  (5) the false statement actually contributed to the contingency or event on which the policy is to become due and payable.
Chism v. Protective Life Ins. Co., 234 P.3d 780, 787 (Kan. 2010).
Furthermore, three general principles further guide a rescission lawsuit: 
(1)
fraud is never presumed; 
(2)
fraud must be established by clear and convincing evidence; and 
(3)
the existence of fraud is normally a question of fact.
Id. at 788.
An insurance agent in making out an application for insurance acts as the agent of the company and not of the applicant, and if the applicant makes truthful answers to the questions propounded, the company cannot generally take advantage of false answers entered by the agent contrary to the facts as stated by the applicant.  Id. 
KENTUCKY
IV. Statutory Standard
Pursuant to Kentucky statutory law, “misrepresentations, omissions, and incorrect statements” only preclude recovery under an insurance policy where they are:
(1)
Fraudulent; or
(2)
Material either to the acceptance of the risk, or to the hazard assumed by the insurer; or
(3) 
The insurer in good faith would either not have issued the policy or contract, or would not have issued it at the same premium rate, or would not have issued a policy or contract in as large an amount, or would not have provided coverage with respect to the hazard resulting in the loss, if the true facts had been made known to the insurer as required either by the application for the policy or contract or otherwise. This subsection shall not apply to applications taken for workers' compensation insurance coverage.
Ky. Rev. Stat. Ann. § 304.14-110.
V. Common Law Authority
A false answer is material “if the insurer, acting reasonably and naturally in accordance with the usual practice of . . . insurance companies under similar circumstances, would not have accepted the application if the substantial truth had been stated therein.”  Mills v. Reserve Life Ins. Co., 335 S.W.2d 955, 958 (Ky. Ct. App. 1960).  The policy remains valid, however, if the insurer was aware of all of the facts.  Id.  
The knowledge of the insurer’s agent is normally imputed to the insurer.  For example, “where an application is made out entirely by the agent of the insurer from his own knowledge, or fraudulently, and the insured, acting in good faith, signs the application without reading it or without knowledge of its contents, the company will be estopped” from avoiding coverage.  Cook v. Life Investors Ins. Co. of Am., 126 Fed. App’x 722, 724 (6th Cir. 2005) (quoting Metro. Life Ins. Co. v. Trunick’s Adm’r, 54 S.W.2d 917 (Ky. 1932)).  There is a similar result “if the insurer’s agent, by misleading statements, induces the insured to make false answers and the latter acts in good faith.”  Jones v. Monumental Life Ins. Co., 502 F. Supp. 2d 601, 605 (E.D. Ky. 2007) (quoting Penn. Life Ins. Co. v. McReynolds, 440 S.W.2d 275, 279 (Ky. 1969)).
The actions of the agent must be within the scope of his authority, however, and if limitations on the agent’s authority are in the application or policy, the insured is charged with knowledge of those limitations and cannot hold the company responsible for acts of the agent outside of his authority.  Radford v. Lincoln Income Life Ins. Co., 743 S.W.2d 33 (Ky. 1987).
The insured is similarly bound by the acts of his or her agent.  McReynolds, 440 S.W.2d 275 (Ky. 1969).  Under Kentucky law, an assigned risk broker is considered the agent of the insured and not the insurer.  Inman Ins. Agency v. Ky. Farm Bureau Mut. Ins., 549 S.W.2d 516 (Ky. Ct. App. 1977).  Notice to the broker is therefore not considered notice to the insured.  Id.
LOUISIANA
I.
Statutory Standard
La. Rev. Stat. Ann. § 22:860 [formerly § 22:619; redesignated effective 1/1/2009] states:
A.
Except as provided in Subsection B of this Section, R.S. 22:1314, and 1315, no oral or written misrepresentation or warranty made in the negotiation of an insurance contract, by the insured or in his behalf, shall be deemed material or defeat or void the contract or prevent it attaching, unless the misrepresentation or warranty is made with the intent to deceive.
B.
In any application for life, annuity, or health and accident insurance made in writing by the insured, all statements therein made by the insured shall, in the absence of fraud, be deemed representations and not warranties. The falsity of any such statement shall not bar the right to recovery under the contract unless either one of the following is true as to the applicant's statement: 
(1)
The false statement was made with actual intent to deceive.
(2)
The false statement materially affected either the acceptance of the risk or the hazard assumed by the insurer under the policy.
Section 22:1314 states:
A.
No policy of fire insurance issued by any insurer on property in this state shall hereafter be declared void by the insurer for the breach of any representation, warranty, or condition contained in such policy or in the application therefor. Such breach shall not allow the insurer to avoid liability unless such breach: (1) exists at the time of the loss, and be such a breach as would increase either the moral or physical hazard under the policy; or (2) shall be such a breach as would be a violation of a warranty or condition requiring the insurer to take and keep inventories and books showing a record of his business.
B.
Notwithstanding the provisions of Subsection A of this Section, such a breach shall not afford a defense to a suit on the policy if the facts constituting such a breach existing at the time of the issuance of the policy and were, at such time, known to the insurer or to any of his or its officers or agents, or if the facts constituting such a breach existed at the time of the loss and were, at such time, known to the insurer or to any of his or its officers or agents, except in case of fraud on the part of such officer or agent or the insured, or collusion between such officer or agent and the insured.
Finally, Section 22:1315 states:
Assertion of a defense of material misrepresentation made by an insured subsequent to loss by fire as to the value of the contents of a residence or business shall not entitle an insurer to void total coverage of the policy based on such misrepresentation, unless a court of competent jurisdiction determines and adjudicates otherwise. Such judicial determination shall apply to the claim that is the subject of the litigation and shall not apply retroactively to any claim that occurred prior to the loss that is the basis of the claim that is the subject of the litigation.
II.
Common Law Authority
An insurance policy may be voided under section 22:860 if:
(1)
the insured made a false statement in the insurance application; 
(2)
the false statement was material; and 
(3)
it was made with the intent to deceive. 
State Farm Mut. Auto. Ins. Co. v. Bridges, 36 So.3d 1142, 1146 (La. Ct. App. 2010).
Because of the inherent difficulties of proving intent, strict proof of fraud is not required to show intent to deceive.  The insurer claiming the defense of material misrepresentation bears the burden of proving that the insured misrepresented a material fact and did so with the intent to deceive.  The intent to deceive must be determined from the attending circumstances which indicate the insured's knowledge of the falsity of the representations made in the application and his recognition of the materiality thereof, or from circumstances which create a reasonable assumption that the insured recognized the materiality of the misrepresentations.  Id. at 1147.
Where an insurance agent acting under the scope of his authority fills out an application for insurance, his acts, representations, and mistakes are those of the insurance company so that if the agent by reason of fraud, mistake, negligence, or omission inserts erroneous or untrue answers to questions contained in the application, the representations bind the insurer but not the insured, provided the insured is justifiably ignorant thereof, has been guilty of no bad faith, and has no actual or implied knowledge thereof.  Tassin v. Golden Rule Ins. Co., 649 So.2d 1050, 1056 (La. Ct. App. 1994).
MARYLAND
I.
Statutory Standard
The circumstances under which an insurer may avoid liability are governed by statute in Maryland.  The Maryland statutory code provides that:
(b)
 A misrepresentation, omission, concealment of facts, or incorrect statement does not prevent a recovery under the policy or contract unless:
(1)
the misrepresentation, omission, concealment, or statement is fraudulent or material to the acceptance of the risk or to the hazard that the insurer assumes; or
(2)
if the correct facts had been made known to the insurer, as required by the application for the policy or contract or otherwise, the insurer in good faith would not have:
(i)
issued, reinstated, or renewed the policy or contract;
(ii)
issued the policy or contract in as large an amount or at the same premium or rate; or
(iii)
provided coverage with respect to the hazard resulting in the loss.
Md. Code Ann., Ins. § 12-207.
II.
Common Law Authority
In Maryland, an insurance contract is subject to rescission where it contains a material misrepresentation made by, or on behalf of, the insured.  A misrepresentation is material if it may “reasonably have affected the determination of the acceptability of the risk.”  Jackson v. Harford Life and Annuity Ins. Co., 201 F. Supp. 2d 506, 513 (D. Md. 2002).  This is a factual inquiry determined on a case by case basis.  Fitzgerald v. Franklin Life Ins. Co., 465 F. Supp. 527, 536 (D. Md. 1979).
The insured is responsible for the representations in an application that he or she has had the opportunity to review and has signed, even if a third party filled out the application.  Luntao v. Equitable Life Assur. Soc. of U.S., 161 F.3d 2, 3 (4th Cir. 1998) (quoting Serdenes v. Aetna Life Ins. Co., 319 A.2d 858, 863 (Md. Ct. Spec. App. 1974)).  Even if the third party “deliberately inserts misleading or false information on the application,” the insured is held responsible for it so long as he or she had the opportunity to review it and signed it.  Jackson, 201 F. Supp. 2d at 511.  
However, if the third party is an agent of the insurer, his knowledge of the falsity will be imputed to the insurer and it will be estopped from avoiding the policy.  Valley Forge Life Ins. Co. v. Liebowitz, No. 2003-1809, 2005 WL 600330 (D. Md. Mar. 15, 2005).  If the third party is an independent insurance broker, knowledge will not be imputed to the insurer as a broker is considered an agent of the insured.  Id.  (citing Am. Cas. Co. of Reading v. Ricas, 22 A.2d 484 (Md. 1941)).  A broker, as opposed to an agent, acts “for insureds or prospective insureds other than the broker.  Md. Code Ann., Ins. § 1-101.  Whether a third party is a broker or agent is often a question of fact. Green v. H & R Block, Inc., 735 A.2d 1039, 1048 (Md. 1999).
MISSISSIPPI
I.
Statutory Standard 
Pursuant to Mississippi statutory law, “[t]he insured shall not be bound by any statement made in an application for a policy unless a copy of such application is attached to or endorsed on the policy when issued as a part thereof.”
Furthermore, “[t]he falsity of any statement in the application for [an insurance policy] may not bar the right to recovery thereunder unless such false statement materially affected either the acceptance of the risk or the hazard assumed by the insurer.”
Miss. Code Ann. § 83-9-11. 
II.
Common Law Authority
To rescind an application for insurance, an insurer must show that the application contains answers which are false, incomplete, or misleading and that such answers are material to the acceptance of the risk or to the hazard to be assumed.  Bullock v. Life Ins. Co., 872 So.2d 658, 661 (Miss. 2004).
The right to recover under an insurance policy should only be denied upon bases which materially affect the acceptance of risk or hazard assumed by the insurer.  The materiality of a representation is determined by the probable and reasonable effect which truthful answers would have had on the insurer.  Hancock v. Mid Am. Ins. Servs., Inc., 836 So.2d 762, 765-66 (Miss. 2003).
If the misstatement is material, it makes no difference whether or not it was made in good faith.  Prudential Ins. Co. v. Estate of Russell, 274 So.2d 113, 116 (Miss. 1973).
NEBRASKA
I.
Statutory Standard 
No oral or written misrepresentation or warranty made in the negotiation for a contract or policy of insurance by the insured, or in his behalf, shall be deemed material or defeat or avoid the policy, or prevent its attaching, unless such misrepresentation or warranty deceived the company to its injury. The breach of a warranty or condition in any contract or policy of insurance shall not avoid the policy nor avail the insurer to avoid liability, unless such breach shall exist at the time of the loss and contribute to the loss, anything in the policy or contract of insurance to the contrary notwithstanding.
Neb. Rev. Stat. § 44-358.
II.
Common Law Authority
Section 44-358 was intended to limit an insurer's ability to avoid liability for a failure of pre-loss conditions subsequent that are so broad that an insured's violation of them is not causally relevant to the loss.  Devese v. Transguard Ins. Co. of Am., 798 N.W.2d 614, 618 (Neb. 2011).
By its terms, the first sentence of section 44-358 applies only to warranties made in the negotiations for a contract of insurance, i.e., those that relate to whether the contract is effective. So, to the extent that Nebraska law permits an insured's statements in the negotiation for a contract to be treated as warranties, the first sentence of section 44-358 applies only to warranties that function as conditions precedent to the policy's being effective.  D & S Realty, Inc. v. Markel Ins. Co., 789 N.W.2d 1, 15 (Neb. 2010).
Warranties that are relevant to an insurance policy's being effective are classified as "affirmative" warranties.  An affirmative warranty is one which asserts an existing fact or condition, and appears on the face of the policy, or is attached thereto and made a part thereof. As a general rule, it is in the nature of a condition precedent to the validity of the policy, and if broken in its inception the policy never attaches.  Id. 
In contrast to misrepresentations and affirmative warranties, the second sentence of section 44-358 applies only to the breach of warranties and conditions that exist at the time of the loss.  But an insurer can rescind a policy for breach of an affirmative warranty or condition precedent to the policy's being effective as soon as it learns of the relevant facts, regardless of whether a loss has occurred; its failure to act until a loss occurs will result in a waiver of the defense if it has continued to accept premiums with knowledge of the facts constituting a breach.  Id. 
So, the Legislature clearly did not intend the second sentence of section 44-358 to apply to conditions precedent or affirmative warranties (e.g., statements relevant to insurability).  Instead, the first and second sentences of section 44-358 are mutually exclusive in their application, and the contribute-to-the-loss standard of the second sentence applies to breaches of conditions after the risk attaches and the policy is effective.  That is, the contribute-to-the-loss standard applies to breaches of conditions subsequent and continuing warranties that function as conditions subsequent.  Id. 
For a misrepresentation by concealment to constitute a defense to an action on a contract of insurance, the insurer must plead and prove:
(1)
the misrepresentation was made knowingly with intent to deceive;
(2)
the insurer relied and acted upon such statement; and
(3)
the insurer was deceived to its injury.  
Lowry v. State Farm Mut. Auto. Ins. Co., 421 N.W.2d 775, 778 (Neb. 1988).
A misrepresentation is material if the insurer would not have issued the policy had it been aware of the true facts.  Id. 
An insurer need not make an independent investigation and may rely on the truthfulness of the answers in an application for insurance as long as there was nothing to put it on notice of the falsity of any of the answers.  Id. 
An insurer is injured if it accepts an insured it normally would not have accepted but for the misrepresentation.  Id. 
When an applicant makes an untrue statement with respect to a material fact peculiarly within his knowledge, the finder of fact may, from the mere occurrence of the false statement, conclude it was made knowingly with intent to deceive.  Id. at 779.
NEW MEXICO
I.
Statutory Standard
New Mexico statute governs an insurer’s ability to rescind policies.  An insured is not bound by any statement made in a policy application, unless a copy is attached to or endorsed on the policy when issued as a part thereof.  N.M. Stat. Ann. §59A-18-11(a).  Any false statement made when applying for insurance, may not bar the right to recovery unless the false statement materially affected the insurer’s decision to accept the risk or assume the hazard.  N.M. Stat. Ann. § 59A-18-11(c).    
II.
Common Law Authority
New Mexico law authorizes an insurer to rescind a policy obtained as a result of an insured’s material misrepresentations when it applied for the insurance.  The misrepresentations need not have been made knowingly or fraudulently, and all that is required for the insurer to rescind is whether it relied on them in deciding to issue the insurance contract.  John Hancock Mut. Life Ins. Co. v. Weisman, 27 F.3d 500, 504 (10th Cir. 1994) (citing Prudential Ins. Co. of Am. v. Anaya, 78 N.M. 101, 428 P.2d 640 (1967)).  The court recognized that even opinions, predictions, or estimates qualify as misrepresentations to the extent that they misstate underlying facts, and serve adequate grounds for rescinding a policy.  
In New Mexico rescission actions, it is wholly immaterial whether a misrepresentation was made innocently, negligently, or fraudulently.  The Weisman court rejected the claim that the insurer was estopped from raising the misrepresentation issue, because it did not verify the asserted information; it found that there were no discrepancies on the application that put the insurer on inquiry notice of any untruthful statements.  Id.  A policyholder’s knowledge is irrelevant, and the sole question for determining the materiality of a misrepresentation or concealment, is whether it would have affected the insurer in accepting the risk or hazard, or in charging a higher premium.  Id. at 505-6; Modisette v. Foundation Reserve Ins. Co., 77 N.M. 661, 427 P.3d 21 (1967).  
An individual applying for insurance may in certain instances, authorize an agent to procure the policy, including completing and submitting the application.  If the agent fails to submit the application to the prospective insured for review and signature so that the insured can be charged with knowing the contents, an insurer cannot rescind the contract by arguing that the insured misrepresented facts that the agent has inserted in, or omitted from the file.  An insurer assumes the risk an agent will incorrectly complete an insurance application, when it enters into an agency relationship with an entity acting on behalf of the insured.  Jackson Nat. Life Ins. Co. v. Receconi, 113 N.M. 403, 827 P.2d 118 (1992).
NORTH CAROLINA
I.
Statutory Standard
Pursuant to North Carolina General Statutes section 58-3-10, “statements or descriptions in any application for a policy of insurance, or in the policy itself, shall be deemed representations and not warranties, and a representation, unless material or fraudulent, will not prevent a recovery on the policy.”
Additionally, North Carolina has defined both “agent” and “broker” by statute.  An agent is defined as a person who “solicits or negotiates a policy of insurance on behalf of an insurer.”  N.C. Gen. stat. § 58-33-10(1).  For purposes of liability, such a person is considered an agent regardless of whether he or she is licensed by the state as an insurance agent.  Id.  A “broker,” on the other hand, is defined as a person who “procures insurance for a party other than himself through a duly authorized agent of an insurer . . . for which the broker is not authorized to act as an agent.”  Id. at § 58-33-10(3).
II.
Common Law Authority
A misrepresentation is material under North Carolina law if “the knowledge or ignorance of it would naturally influence the judgment of the insurer in making the contract, or in estimating the degree and character of the risk, or in fixing the premium.  Goodwin v. Investors Life Ins. Co. of N. Am., 419 S.E.2d 766, 769 (N.C. 1992).  A misrepresentation need not be made intentionally to allow the insurer to avoid the policy.  Evanston Ins. Co. v. G & T Fabricators, Inc., 740 F. Supp. 2d 731, 736 (E.D.N.C. 2010) (quoting Teder v. Union Fid. Life Ins. Co., 436 F. Supp. 847, 849 (E.D.N.C. 1977)).
“It is well established that an insurance company cannot avoid liability on a life insurance policy on the basis of facts known to it at the time the policy went into effect.”  Willets v. Integon Life Ins. Corp., 263 S.E.2d 300, 305 (N.C. Ct. App. 1980).  In North Carolina, the knowledge of the agent is imputed to the insurer so long as the agent is acting within the scope of his authority and has not colluded with the insured to defraud the insurer.  Further, “an insurer cannot avoid its obligations . . . when the false answers in the insurance application were inserted by the insurance agent without first propounding any of the questions to the insured.”  Simpson v. Life Investors Inc. Co. of Am., 367 F. Supp. 2d 875, 879 (M.D.N.C. 2005).  An insurer also has a duty  to make a reasonable inquiry into the facts normally considered in issuing insurance.  “Knowledge of facts which the insurer has or should have constitute notice of whatever an inquiry would have disclosed and is binding on the insurer.”  Gouldin v. Ins. Co., 102 S.E.2d 846, 849 (N.C. 1958);  Am. Gen. Life Ins. Co. v. Cannon ex rel. Buck, No. 4:09-CV-64-D, 2010 WL 2232267, at * 7 (E.D.N.C. June 2, 2010).  Knowledge of an agent is imputed to the insurance company, but a broker is considered to be the agent of the insured and his knowledge of a material falsehood is not held against the insurance company.  N. Nat. Life Ins. Co. v. Lacy J. Miller Mach. Co., 316 S.E.2d 256 (N.C. 1984).  Agent/ broker categorization depends upon the relationship with the insurance company and the insured, and whether the policy was procured through another agent of the insurance company.  Id.
OKLAHOMA
I.
Statutory Standard
Oklahoma statute governs an insurer’s ability to rescind policies.  All statements and descriptions in an insurance application, made by or in behalf of the insured, are deemed to be representations and not warranties.  Misrepresentations, omissions, concealment of facts, and incorrect statements shall not prevent a recovery under the policy unless:  (1) made fraudulently; (2) material either to the insurer’s decision to accept the risk or assume the hazard; or (3) the insurer in good faith would either not have issued the policy for the same amount, or would not have provided coverage altogether had it known the true facts required by the application or otherwise.  Okla. Stat. Ann. tit. 36 § 3609(a).  
II.
Common Law Authority 
§3609 applies if the insurer would not have issued the policy had it been aware of the actual misrepresentations.  Claborn v. Wash. Nat’l Ins. Co., 1996 Okla. 8, 910 P.2d 1046, 1049 (1996).  The insurer bears the burden to prove not only that the statements were untrue, but also that the misrepresentations were either fraudulent, or material to the risks that the insurer assumed.  It must also show in good faith that it would not have issued the policy, or provided coverage for the hazard had the true facts been disclosed in the application.  Id.  An insured that fails to state a latent condition when applying for insurance, one that the insurer does not know or have any reason to know about justifies rescission.  Mass. Mut. Life Ins. Co. v. Allen, 1965 Okla. 203, 416 P.2d 935 (1965).  
Oklahoma courts have not uniformly interpreted the relevance of an insured’s state of mind when policy rescission is at issue under § 3609.  But based on persuasive authority, courts have held that misrepresenting facts in a policy application requires intent to deceive.  Mass. Mut. Life Ins. Co., 416 P.3d at 940.  The Mass. Mut. Life Ins. Co. court did not define “omission” or “incorrect statement” within its actual opinion.  Courts that have later evaluated that decision, however, have found that the Mass. Mut. Life Ins. Co. case syllabus defined the term “omission” as an intentional omission to disclose a fact or condition material to accepting the risk or the assumed hazard.  The syllabus defined the term “incorrect statement” as a factually untrue statement known to be untrue, or so carelessly made that an intent to deceive may be inferred.  Hays v. Jackson Nat’l Life Ins. Co., 105 F.3d 583, 587 (10th Cir. 1997).  
Oklahoma law thus requires a finding of intent to deceive before an insurer can rescind a policy.  The Oklahoma Supreme Court has provided that a statement made without intent to deceive is not a misrepresentation at all, and does not invoke § 3609.  Mass. Mut. Life Ins. Co., 416 P.3d at 940.  And while most Oklahoma courts almost exclusively address “misrepresentations,” given the continued approval of Mass. Mut. Life Ins. Co., it is recognized that the court simply did not distinguish between the other terms of the statute; an intent to deceive is thus analogously required for omissions, concealments of fact, and incorrect statements made in an application, before an insurer may rescind the policy.  Hays, 105 F.3d at 588-59.  

OREGON
I.
Statutory Standard
Oregon statute governs an insurer’s ability to rescind policies.  All statements and descriptions in an insurance policy application made by, or in behalf of an insured, are deemed representations and not warranties.  Misrepresentations, omissions, factual concealments, and incorrect statements will not prevent policy recovery unless these are: (1) contained in a written insurance policy application, and a copy is indorsed or attached to the policy when issued; (2) are shown by the insurer to be material and that it relied on the representations; and (3) are either fraudulent or material to the insurer’s accepting of the assumed risk or hazard.  Or. Rev. Stat. Ann.§ 742.013(1).  
II.
Common Law Authority 
§ 742.013(1) specifies the requirements that an insurer must meet to rescind a policy for misrepresentations made in an application for insurance.  In order to establish the right to rescind, an insurer must prove by a preponderance of the evidence that it relied on an insured’s false representations when issuing the contract, statements material in deciding whether to accept the risk.  An insurer seeking to rescind must prove scienter by showing that  the insured either knowingly made false representations, or recklessly made untruthful statements without verifying whether they were true.  Progressive Specialty Ins. Co. v. Carter, 126 Or.App. 236, 241-42, 868 P.2d 32 (1994).  
An insurer seeking to establish reliance must show it actually relied on a misrepresentation, was justified given the known facts, and that it had the right to do so.  To prove reliance in fact, the insurer must provide evidence that it has suffered from a detrimental act or unfavorable change in position.  An insurer reasonably relied if it approved the policy in the ordinary course of business, and would not have issued the contract had it known the truth.  Story v. Safeco Life Ins. Co., 179 Or.App. 688, 40 P.3d 1112 (2002).  The burden then shifts to the insured to present evidence showing that the insurer either knew, or can be charged with knowing that the representations were false; this knowledge may be imputed when an insurer had sufficient information to reasonably put it on notice, giving it cause to inquire and confirm suspicious facts.  Id.  
Once an insured meets this burden, the insurer may still avoid liability on the policy if it can establish that it did not have the required knowledge, or that it was merely negligent in failing to discover the true facts.  Id.  Insurers have no duty under Oregon law to investigate when an insurance application is incomplete on its face, unless the omissions are so obviously material that relying on them would be reckless.  Verex Assur., Inc. v. John Hanson Sav. and Loan, Inc., 816 F.2d 1296, 1305 (9th Cir. 1987).  
III.
Special Standards:  Life and Health Insurance
Oregon law provides special rules that apply to life and health insurance.  An insurer may not rescind an individual’s coverage under a health benefit plan, group, or individual health insurance policy unless the individual, or agent seeking coverage on behalf of the individual:  (1) performs a fraudulent act, practice, or omission; or (2) makes an intentional and material misrepresentation prohibited by the policy or plan terms.  An insurer must also provide at least 30 days’ advance written notice, in the prescribed form and manner dictated by the Department of Consumer and Business Services (DCBS) to the individual.  Or. Rev. Stat. Ann. § 743.894(2).  
The same requirements apply to insurers seeking to rescind group coverage under a health benefit plan, based on the prohibited actions of plan sponsors.  § 743.894(3).  An insurer that rescinds a plan or policy must provide notice to the DCBS in the form, manner, and time frame prescribed by its rules.  §743.894(4).  Effective January 1, 2014, this statutory section will not apply to long term care insurance controlled by Or. Rev. Stat. Ann. §§ 743.650 to §743.665.  §743.894(5).  
SOUTH CAROLINA
I.
Statutory Standard
The circumstances under which an insurer may avoid liability are governed by statute in South Carolina.  The South Carolina statutory code provides that:
The falsity of any statement in the application for any policy covered by this chapter does not bar the right to recovery thereunder unless the false statement was made with actual intent to deceive or unless it materially affected either the acceptance of the risk or the hazard assumed by the insurer.
S.C. Code Ann. § 38-71-40
An insurance agent is defined by South Carolina statute to include any person who:
(1)
sells, solicits, or negotiates insurance on behalf of an insurer; 
(2)
takes or transmits other than for himself an application for insurance or a policy of insurance to or from an insurer;
(3) 
advertises or otherwise gives notice that he will receive or transmit insurance applications or policies;
(4) 
receives or delivers a policy of insurance of an insurer;
(5) 
receives, collects, or transmits any premium of insurance; or
(6) 
performs any other act in the making of an insurance contract for or with an insurer, other than for himself; 
S.C. Code Ann. § 38-43-10
II.
Common Law Authority
South Carolina is distinct from many other states in that it does not require a misrepresentation to be material to bar recovery if the it was made intentionally.  Accordingly, insurance companies may avoid the policy in two circumstances: (1) a misrepresentation that was made intentionally, regardless of whether it is material; and (2) a misrepresentation that is material, regardless of whether it was made intentionally.  There is no need for the insurer to show a causal connection between the misrepresentation and the loss for which the insured is making a claim under the policy.  Carroll v. Jackson Nat’l Life Ins. Co., 414 S.E.2d 777, 778 (S.C. 1992).
A misrepresentation is considered material if “a reasonable person would regard it as likely to affect the insurance company’s assessment of the risk and thus its decision whether—and on what terms—it is willing to provide coverage.”  Darling v. Savers Life Ins. Co., No. 97-1429, 1997 U.S. App. LEXIS 35094, at *11 (4th Cir. Oct. 1, 1997).  The insurance company usually will have difficulty avoiding coverage if it was aware of the true facts at the time it issued the policy.  Additionally, the knowledge of an insurer’s agent is imputed to the company as long as the agent was acting within the scope of his authority.    An agent is defined by statute as a person who 
However, South Carolina courts have observed that “one entering into a written contract should read it and avail himself of every reasonable opportunity to understand its content and meaning.  Parnell v. United Am. Ins. Co., 142 S.E.2d 204, 207 (S.C. 1965).  Accordingly, an insured generally cannot complain that the misrepresentation was inserted by the insurance agent if the insured signed the application and had an opportunity to read it.
That opportunity must be a real one though, and South Carolina courts have refused to place such a burden on insureds who are illiterate or otherwise unable to understand the contents of the application.  “[W]hen an agent undertakes to fill out an application for an illiterate applicant who cannot read or write, it becomes the agent’s duty to make the appropriate inquiries so that the information written on the application will correctly reflect the answers of the applicant.  Garvin v. N.C. Mut. Ins. Co., 217 S.E.2d 591, 594-95 (S.C. 1975).  
TENNESSEE
I.
Statutory Standard
Tennessee prescribes by statute the circumstances under which a misrepresentation may void a contract:
No written or oral misrepresentation or warranty made in the negotiations of a contract or policy of insurance, or in the application for contract or policy of insurance, by the insured or in the insured's behalf, shall be deemed material or defeat or void the policy or prevent its attaching, unless the misrepresentation or warranty is made with actual intent to deceive, or unless the matter represented increases the risk of loss.
Tenn. Code Ann. § 56-7-103.
Tennessee also has enacted a statute preventing an insurance company from avoiding a policy based upon a misrepresentation the company or its agent were aware of:
The falsity of any statement in the application for any policy covered by this chapter may not bar the right to recovery thereunder unless the false statement materially affected either the acceptance of the risk or hazard assumed by the insurer and then not if the agent taking the application knew of the falsity.
Tenn. Code Ann. § 56-26-119.
II.
Common Law Authority
Under the Tennessee statute, a misrepresentation may allow rescission of a contract where it is either made fraudulently or it is material.  Broyles v. Ford Life Ins. Co., 594 S.W.2d 691, 693 (Tenn. 1980).  A misrepresentation is material if it “naturally and reasonably influences the judgment of the insurer in making the contract.”  Little v. Wash. Nat’l Ins. Co., 241 S.W.2d 838, 840 (Tenn. 1951); Bland v. Allstate Ins. Co., 944 S.W.2d 372, 375 (Tenn. Ct. App. 1996).  This includes any misrepresentation which would affect the insurance company’s assessment of the risk of loss under the policy.  Broyles, 594 S.W.2d at 693.
If either the insurer or its agent knew of the falsity of the insured’s representation the company cannot avoid the contract.  Id.  However, in order for the insured to enforce the policy based on the agent’s knowledge, the insured must have at least acted in good faith.  The rule is “not applicable where the [insured] was aware of circumstances which plainly indicated that the agent would not advise his principal”—i.e., where there is collusion between the insured and the insurer’s agent.  Tharp v. Woodmen of the World Life Ins. Soc., 768 S.W.2d 701, 703 (Tenn. Ct. App. 1989). Additionally, rescission may remain available where the insurer’s agent is told of the fact at issue, and neglects to include it in the application, but the insured thereafter verifies the contents of the application with his signature.  Montgomery v. Reserve Life Ins. Co., 585 S.W.2d 620, 622 (Tenn. Ct. App. 1979).  But, if the insured signs a blank application which is later filled out erroneously by the insurer’s agent, rescission by the insurance company is not permitted.  Bland v. Allstate Ins. Co., 944 S.W.2d 372, 378 (Tenn. Ct. App. 1996).

UTAH
I.
Statutory Standards
Utah statute governs an insurer’s ability to rescind policies.  No misrepresentation or breach of an affirmative warranty affects the insurer’s policy obligations, unless:  (1) the insurer relies on it and it is material, or made with intent to deceive; or (2) the misrepresented fact or falsely warranted contributes to the loss.  Utah Code Ann. § 31A-21-105(2) (emphasis added).  
In another provision of the Utah statute, Utah Code Ann. § 31A-21-105(5) provides for a specific time limitation:  that “a general defense to all claims under the policy” is lost if the insurance company fails to notify the policyholder of its intent to assert the general defense “within 60 days of acquiring the knowledge of its intention to defend against a claim if one should arise,” or “within 120 days if the insurer considers it necessary to secure additional medical information and is actively seeking the information at the end of the 60 days.”  The “acquired knowledge” referenced in this statute is “disclosed to the insurer or its agent in connection with communications or investigations associated with the insurance policy under which the subject claim arises.”
II.
Common Law Authority
Utah courts construe the statutory “misrepresentation” term to contain a scienter element, finding that an “innocent misstatement” alone is inadequate to order rescission.  ClearOne Commc’ns, Inc. v. Nat’l Union Fire Ins. Co., 494 F.3d 1238 (10th Cir. 2007), citing Derbidge v. Mut. Protective Ins. Co., 348 Utah Adv.Rep. 39, 963 P.2d 788 (Utah Ct. App. 1998).  
The ClearOne court applied Utah law in finding that insurance may be rescinded only if an applicant “knew or should have known” the alleged misstatements were untrue at the time they were made.  ClearOne Commc’ns, 494 F.3d at 1246-47.  The ClearOne court concluded that a Utah would not require “actual knowledge” as the sole basis for establishing a misrepresentation under §31A-21-105(2).  It predicted that Utah courts would apply a “standard of recklessness” to an insured’s state of mind when enforcing § 31A-21-105(2).  Id. at 1247-48. 
A fact is material to the risk assumed by an insurance company if reasonable insurers would regard it as one that substantially increases the likelihood that the risk will happen to the insured, one that might cause the insurer to reject the application had it known the truth.  Id. at 1249-50.  A material fact is one that would naturally influence the insurer’s judgment in making the contract, in estimating the degree and character of the risk, or in fixing the rate of insurance.  Id.  
VIRGINIA
I.
Statutory Standard
Virginia prescribes by statute the circumstances under which an insurance company may seek rescission of a policy:
All statements, declarations and descriptions in any application for an insurance policy or for the reinstatement of an insurance policy shall be deemed representations and not warranties. No statement in an application or in any affidavit made before or after loss under the policy shall bar a recovery upon a policy of insurance unless it is clearly proved that such answer or statement was material to the risk when assumed and was untrue.
Va. Code Ann. § 38.2-309 (emphasis added).
II.
Common Law Authority
Under Virginia law, an insurance company may rescind its policy if it can show, by “clear proof,” that the insured’s application contains a material misrepresentation, regardless of whether it was made intentionally or is causally connected with the loss claimed under the policy.  Breault v. Berkshire Life Ins. Co., 821 F. Supp. 410 (E.D. Va. 1993), Ins. Co. of N. Am. v. U.S. Gypsum Co., 639 F. Supp. 1246 (W.D. Va. 1986).  A misrepresentation is material if it would “reasonably influence the company’s decision whether or not to issue the policy.”  Portillo v. Nationwide Mut. Fire Ins. Co., 671 S.E.2d 153, 155 (Va. 2009) (citing Time Ins. Co. v. Bishop, 425 S.E.2d 489, 492 (Va. 1993)).  Any misrepresentation which denies the insurer the “opportunity to estate the risk under its contract” is material.  Id. (quoting Inter-Ocean Ins. Co. v. Harkrader, 67 S.E.2d 894, 897 (Va. 1951)).
Where the insurance company is aware of the falsity at the time the policy issued, rescission will not be available.  As a general matter, the knowledge of the insurer’s agent is imputed to the insurance company.  Allen Realty Corp. v. Holbert, 318 S.E.2d 592 (Va. 1984).  However, the rule does not apply where the insured fails to act in good faith.  Reserve Life Ins. Co. v. Ferebee, 118 S.E.2d 675, 677 (Va. 1961).  Accordingly, “[t]he insurer is not estopped to avoid the policy where both the applicant and the insurer’s agent know that material answers contained in the application are false.”  Breault v. Berkshire Life Ins. Co., 821 F. Supp. 410, 416 (E.D. Va. 1993) (quoting N.Y. Life Ins. Co. v. Eicher, 93 S.E.2d 269, 274 (Va. 1956)).   Neither will knowledge of the agent be imputed where the agent has acted based on personal motive or interest adverse to those of the insurance company.  Id.
“In Virginia, it is well-settled that ‘one who signs an application for . . . insurance without reading the application or having someone read it to him is chargeable with notice of the application’s contents and bound thereby.’”  Banner Life Ins. Co. v. Noel, 861 F. Supp. 2d 701, 708 (E.D. Va. 2012 (quoting Gen. Ins. of Roanoke, Inc. v. Page, 464 S.E.2d 343, 344 (Va. 1995)).

WASHINGTON
I.
Statutory Standard
Washington statutes govern an insurer’s ability to rescind policies.  For all policies except for life and disability insurance, no oral or written misrepresentation or warranty that an insured or entity on behalf of the insured makes while negotiating an insurance contract, shall be deemed material.  Such a misrepresentation or warranty will not defeat the contract, or prevent it from attaching unless it was made with an intent to deceive.  Wash. Rev. Code Ann. § 48.18.090(1).  
No insurance application is admissible evidence in any action regarding the policy, unless a true copy was attached or otherwise made part of the policy when issued and delivered.  Wash. Rev. Code Ann. § 48.18.080(1).  Thus if the application is not attached to the policy, or otherwise made a part thereof, rescinding the contract based on written or oral misrepresentations may not succeed.  Insurers have, however, options to overcome this issue.  A court could find that the application was “otherwise made a part of the policy” when specifically referred to by the insurance contract.  The insured’s misrepresentations may also be admissible by other means, such as the insured’s admissions of the same in other statements or a declaration.  Tornetta v. Allstate Ins. Co., 94 Wn.App. 803, 973 P.2d 8 (1999).  
II.
Common Law Authority 
Washington law generally authorizes an insurer to rescind a policy when:  (1) the policyholder represented certain information as truthful when negotiating an insurance contract; (2) those representations were untruthful or misrepresented; (3) the misrepresentations were material; and (4) the misrepresentations were made with the intent to deceive.  Cutter & Buck, Inc. v. Genesis Ins. Co., 306 F.Supp.2d 988 (W.D. Wash. 2004)).  Rescinded policies are void ab initio.
Cutter & Buck addressed both Wash. Rev. Code. Ann. §§ 48.18.090(1) and 48.18.080(1). The Cutter & Buck opinion emphasized that a representation made when applying for insurance is material if it measures the risk, and influences the insurer in deciding to issue coverage.  Id. at 1003.  The fact that an insurer specifically asked for information in the application can yield a presumption of materiality.  Although materiality of a misrepresentation is “usually a question of fact,” that presumption can be sufficient, in the absence of contrary evidence, to result in a determination in the insurer’s favor on materiality as a matter of law.  Id., citing Olson v. Bankers Life Ins. Co., 63 Wn.2d 547, 552 (1964).  When a false statement has been made knowingly, there is a presumption that it was made with intent to deceive; in the absence of credible evidence that the statements were made without this intent the presumption will prevail.  Id. at 1004.   
At issue with regard to § 48.18.080(1) was the insured’s assertion that the “attachment” statute prevented the insurance company from introducing application materials prepared by the insured as evidence.  The court held that it was sufficient for the insurance policy to state that all documents attached to or submitted with the application are part of the policy, in compliance with the provision of § 48.18.080(1) for the materials to be “otherwise made part of the policy.”  It further reasoned that § 48.18.090(1) allows an insurer to rescind based on oral or written material misrepresentations made during the negotiation phase, and that nothing in its language limited the misrepresentations to those physically attached to the policy. The court also noted the statute’s public policy was to protect against an insurer using documents the insured had never seen before as the basis for rescinding the contract.  Id. at 1000-1001.  
III.
Special Standards:  Life and Disability Insurance
Washington law provides a special rule that applies to life and disability insurance.  False statements do not presumptively bar the right to recover under the contract unless they were made with an actual intent to deceive, or if they materially affected the insurer when accepting the assumed risk or hazard.  Wash. Rev. Code Ann. § 48.18.090(2) (emphasis added).  Washington’s federal courts, predicting how state courts would rule, have held that this statute applies only to an insured’s written statements, and not all representations made when applying for life and disability insurance.  Northwestern Mut. Life Ins. Co. v. Koch, No. C08-5394BHS, 2009 WL 334667 (W.D. Wash. Oct. 15, 2009, vacated in part on other grounds No. C08-539BHS, 2009 WL 3674526 (W.D. Wash. Nov. 2, 2009), affirmed 424 Fed. Appx. 621 (9th Cir. 2011).  In any application for life or disability insurance made in writing by the insured, all statements made therein by the insured are deemed representations and not warranties (given that warranties are presumed to be material and must be strictly complied with), unless made fraudulently. 
WEST VIRGINIA
I.
Statutory Standard
Pursuant to West Virginia statute (W. Va. Code § 33-6-7), a misrepresentation in an application for an insurance policy will permit the insurer to avoid the policy where the incorrect statements are:
(a) Fraudulent; or (b) Material either to the acceptance of the risk, or to the hazard assumed by the insurer; or  (c) The insurer in good faith would either not have issued the policy, or would not have issued a policy in as large an amount, or would not have provided coverage with respect to the hazard resulting in the loss, if the true facts had been made known to the insurer as required either by the application for the policy or otherwise.
II.
Common Law Authority
West Virginia courts have interpreted the statute to provide for two circumstances where a misrepresentation will permit the insurance company to avoid the policy.  First, for a fraudulent misrepresentation to permit rescission it must be “knowingly made with an intent to deceive the insurer and relate to material facts affecting the policy.”  Powell v. Time Ins. Co., 382 S.E.2d 342, 344 (W.Va. 1989).  If the misrepresentation is not made with fraudulent intent, “it must relate to either the acceptance of the risk insured or to the hazard assumed by the insurer.”  The facts warranting rescission must be proved by the insurer by a preponderance of the evidence.  Id. at 344.
Where the insurance company is aware of the true facts at the time it issues the policy, it cannot later seek to rescind it based upon misrepresentation.  Id. at 349.  The company is also imputed with the knowledge of its agents.  Accordingly, if “the facts regarding the risk are correctly stated to the agent of an insurance company, but erroneously inserted by him in the application, the company is chargeable with his error.”  Bays v. Farmers’ Mut. Fire Association of W. Va., 171 S.E. 253, 254 (1933).
Generally, “an insurer need not prove a causal connection between the facts misrepresented . . . and the disability sustained.”  Mass. Mut. Life Ins. Co. v. Thompson, 460 S.E.2d 719, 727 (W.Va. 1995).  However, where the misrepresentation is innocently made, the insured may defeat rescission by showing that it was “so unrelated and disconnected” from the claim that “it could not have possibly been material with respect to the issuance of the policy.”  Id.
When an insurer learns of the misrepresentation, it must seek to rescind the policy within a reasonable period of time.  Travelers Indem. Co. v. Am. Cas. Co. of Reading, Pa., 226 F. Supp. 354, 362 (S.D. W. Va. 1964).
In certain circumstances, an insurer will have a duty to investigate the basis of a representation made in an insurance application.  For example, an “insurer has an obligation to attempt to ascertain the basis of the insured’s interest in property prior to issuing a contract to in
TEXAS

I.
Statutory Standard

Texas prescribes by statute the circumstances under which a misrepresentation may void an insurance contract:

Sec. 705.003
Policy Provision: Misrepresentation in Proof of Loss or Death.

(a)
An insurance policy provision that states that a misrepresentation, including a false statement,  made in a proof of loss or death makes the policy void or voidable:

(1)
has no effect; and 

(2)
is not a defense in a suit brought on the policy.

(b)
Subsection (a) does not apply if it is shown at trial that the misrepresentation:


(1)
was fraudulently made;


(2)
misrepresented a fact material to the question of the insurer’s liability under the policy; and

(3)
misled the insurer and caused the insurer to waiver or lose a valid defense to the policy.

Sec. 705.004
Policy Provision: Misrepresentation in Policy Application.

(a)
An insurance policy provision that states that false statements made in the application for the policy or in the policy make the policy void or voidable:

(1)
has no effect; and 

(2)
is not a defense in a suit brought on the policy.

(b)
Subsection (a) does not apply if it is shown at trial that the matter misrepresented:

(1)
was material to the risk; or 

(2)
contributed to the contingency or event on which the policy became due and payable.

(c)
It is a question of fact whether a misrepresentation made in the application for the policy or in the policy itself was material to the risk or contributed to the contingency or event on which the policy became due and payable.

The Texas Insurance Code provides a further restriction on the ability of a carrier to avoid a policy obligation on the basis of a misrepresentation:


Sec. 705.005
Notice to Insured of Misrepresentations.

(b)
A defendant may use as a defense a misrepresentation made in the application for or in obtaining an insurance policy only if the defendant shows at trial that before the 91st day after the defendant discovered the falsity of the representation, the defendant gave notice that the defendant refused to be bound by the policy:



(1)
to the insured, if living; or

(2)
to the owners or beneficiaries of the insurance policy, if the insured was deceased.


(c)
This section does not:



(1)
make available as a defense an immaterial misrepresentation; or



(2)
affect the provisions of Section 705.004.

II.
Common Law Authority

Texas case law holds that a misrepresentation made in an insurance application will allow a policy to be rescinded.  However, to justify rescission, an insurer must plead and prove: (1) the making of a misrepresentation by the insured; (2) the falsity of the representation; (3) reliance on the representation by the insured; (4) the intent to deceive on the part of the insured in making the representation; and (5) the materiality of the representation.  Mayes v. Mass. Mut. Life Ins. Co., 608 S.W.2d 612, 616 (Tex. 1980).  An insurer may avoid a policy, even after a risk occurs, if the insurer issued the policy in reliance on a false representation which was material to the risk.  Perez v. Old American County Mut. Fire Ins. Co., 2010 Tex.App. LEXIS 6475 (Tex.App.—Houston [14th Dist.] 2010)(allowing avoidance of auto claim after accident when insured misrepresented the presence of underage driver in policy application and underage driver was involved in the accident.)  Perez has also been cited for the proposition that a carrier must return the premium to the insured in order to return the parties to the pre-policy status quo.  Several courts have focused on the issues of reliance and materiality, holding that a representation is material if it actually induces the insurance company to assume the risk in question.  Darby v. Jefferson Life Ins. Co., 998 S.W.2d 622, 628 (Tex.App. Houston [1st Dist.] 1995, no writ).  See also, Robinson v. Reliable Life Ins. Co., 569 S.W.2d 28, 29 (Tex. 1978)(“[M]ateriality of the risk must be viewed as of the time of the issuance of the policy, rather than at the time the loss occurred, and ... the principal inquiry in determining materiality is whether the insurer would have accepted the risk if the true facts had been disclosed.")    Other courts have confirmed that, even though not set forth in the statute, a carrier must prove the insured intended to deceive the carrier when making the subject misrepresentation.  Medicus Ins. Co. v. Todd, 400 S.W.3d 670, 677 (Tex.App.—Dallas 2013, no pet.)(citing numerous Texas cases).sure the property.”  Filiatreau v. Allstate Ins. Co., 358 S.E.2d 829, 832 (W. Va. 1987).
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